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customs are subject to incessant change and that the
law resting upon custom must change in accordance
with it. New arts, new industries, new discoveries
are continually arising, involving changes in popula-
tions, employments, and all other incidents of life.
These and the diffusion of education create new
aspirations and hopes which endeavour to realise
themselves. In early society, prior to the organ-
isation of legal tribunals, the final and complete
establishment of a change in custom encountered no
other obstacle than the tendency of some part of
the community to hold on to the existing custom.
This opposition, however, would gradually disappear,
but the process was so slow as to be nearly imper-
ceptible, and consequently to be free from great
attending inconvenience. The establishment of
courts, however, although designed to remove un-
certainties and confusion in customs, and although
having for the most part this effect, in one particular
became the cause of those very evils. In order that
they might produce certainty, it was necessary to
treat their decisions as authorities and binding de-
clarations of the existing law. The judges could not
well say that their own decisions or those of their
predecessors were not the law, and this obligation
tended to make the process of change difficult.
There would, indeed, begin to be a tendency not to
follow precedent except in cases precisely similar,
and the departures would extend wider and wider
until the precedent had become so undermined that
even the courts would disregard it. Thus a pro-
tracted period of uncertainty would arise, the